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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

SONITPUR:: At TEZPUR, Assam 

 
G. R. Case No. 1092 of 2015 
Under section 379/411 of I.P.C 

(Arising out of Tezpur PS Case No. 522 of 2015) 
 

State of Assam 

-VS- 

        Md. Mubarak Hussain 

  S/o: Faruk Hussain 

  R/O of: No-3, Gotlung 

  P/S: Tezpur 

  Dist: Sonitpur, Assam     ... Accused Person 

 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 
 

Evidence recorded on: 03.05.2016, 14.03.2017 & 27.03.2017 

Argument heard on: 27.03.2017 

Judgment delivered on: 20.04.2017 

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: Sri. R. Baruah, Ld. Legal Aid Counsel 

 

J U D G M E N T 

1. The case of the prosecution in brief is that the informant Md. Iddrish Ali 

lodged an ejahar before the I/C, Borghat OP on 15.05.2015 stating, inter-alia 

that on that same date at about 4 AM in the morning when he had gone to the 

Maszid near Panchmile Madrasa and he had parked his Motor Cycle bearing 

Regd. No. AS-12/D-3717, outside and he was inside the Mosque for the morning 

Namaz, at that time some unknown miscreants had stolen away his motor cycle 

and later on he could come to know that the police of Borghat OP had 

apprehended the accused person along with the motor cycle in his possession. 

Hence, he lodged the ejahar.  
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2. On receipt of the FIR, I/C Borghat OP made entry in the GDE vide No. 

363 dated 15.05.2015 at 4 PM and forwarded the same to the O/C, Tezpur PS for 

registering a case. S.I. U. Sarmah had taken up the preliminary investigation of 

the case. The O/C, Tezpur PS on receiving the same, registered Tezpur PS Case 

NO. 522/15 u/s 379/411 of IPC and entrusted as before for completing the 

investigation of the case. 

 

3. Thereafter the case was being investigated into and after completion of 

investigation Police submitted charge sheet against the accused person u/s 

379/411 of IPC. The trial commenced against the accused person Mubarak 

Hussain who had been in the jail hajot and faced trial as UTP.  

 

4. The accused was found not having any counsel to defend him, as such, 

on the date fixed for copy Ld. Adv. Sri Rupjyoti Baruah was appointed as Legal 

Aid Counsel for the accused person and thereafter copy was furnished to the 

accused person and on hearing both the parties, charge was framed u/s 

379/411, of IPC and the contents of the charge were read over and explained to 

the accused person to which the accused pleaded not guilty and claimed to be 

tried. Thereafter, summons was issued to the PWs.  

 

 
POINTS FOR DETERMINATION 

 

(i.) Whether the accused person on 15.05.2015 at about 8 AM 

intending to take dishonestly a Motor Cycle bearing Regd. No. 

AS-12/D-3717 out of the possession of Idrish Ali without his 

consent, moved it, in order to such taking, and thereby 

committed an offence punishable under section 379 of IPC, as 

alleged? 

 

(ii.) Whether the accused person on the same date, time and place 

dishonestly received the said motor cycle belonging to the 

informant Idrish Ali, knowing or having reason to believe that 



 

Page 3 of 10 
 

said motor cycle was stolen property and thereby committed 

offence under section 411 IPC, as alleged?  

 

5. Thereafter, summons was issued to the witnesses. The prosecution side 

examined as many as five witnesses including the I/O. The informant Md. Idrish 

Ali as PW 1, Safikul Islam as PW 2, Md. Mafizuddin as PW 3, Md. Sahjahan Ali as 

PW 4 and SI Upen Sarma as PW 5. 

 
6. The accused person was examined under section 313 CrPC; the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

his case. 

 

7. I have heard both the parties. The learned counsel for the accused 

person submitted that there is no material against the accused person as such 

the accused person needs to be acquitted. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8. PW 1, Md. Idrish Ali who appeared after receiving summon has stated in 

his evidence that he does not know the accused person standing in the dock. He 

stated that on the date of alleged incident his Motor Cycle had been parked near 

the Panchmile Maszid and he was inside the Maszid for Namaz. He stated that 

thereafter at 10 AM his brother informed him that his motor cycle had been 

stolen away by some unknown miscreants and when he came out, he could see 

his motor cycle was not there. Then on receiving the information that his motor 

cycle had been recovered and it was kept in Borghat OP, he immediately went 

there and could see his motor cycle in Borghat OP. As per the description given 

by the Pw-1, the motor cycle of the informant was Bajaj Unicorn, color was black 

bearing Regd. No. AS-12/D-3717. The informant stated that thereafter he lodged 

the ejahar. He further stated that as per the information received from the police 

his motor cycle had been recovered from the possession of the accused person 

near Debendra Nagar Borghat Centre and thereafter he could see the accused 

person in jail.  
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9. In his cross examination, the informant stated that he was not aware that 

his bike was stolen and he could come to know only after receiving the 

information from his brother. He stated that he was also not aware from whose 

possession the bike was recovered and only after receiving the information from 

the police he could come to know that the accused had stolen his bike. He 

further stated that he came to Maszid for Namaz prayer before the sunrise and 

he was inside the Maszid till 10 AM.  

 

10. PW 2, Md. Safikul Islam stated that he does not know the informant or 

the accused person. He stated that on the date of alleged incident, he along with 

few local people had seen one person near the Borghat Centre and that person 

was found in possession of a motor cycle which he was taking along with him by 

pushing it forward and when they asked him about the said motor cycle the 

person could not answer them properly and hence they had informed the matter 

to police and handed over the accused person along with the motor cycle to 

police. He stated that police had seized the motor cycle and prepared seizure list 

wherein he had put his signature. He proved the seizure list as Ext. 2 and Ext. 2 

(1) as his signature.  

 

11. In his cross examination, he stated that he could not remember the date 

of alleged incident but he could remember that the motor cycle was a Bajaj 

Unicorn bike and its Regd. No. is also not been remembered by him. He stated 

that the accused person in the dock had not been seen by him before and at the 

time of putting his signature in the seizure list the contents of the seizure had 

been read over to him by the police. He stated that to whom the motor cycle 

belonged he could not say and he is unable to say whether the accused is 

involved in similar incident of motor cycle theft cases. He further stated that at 

the time of occurrence there were few other local people present along with him, 

namely, Mafiz, Sahjahan and Rahan Ali. He stated that he could not say whether 

the motor cycle was found in possession of the accused person or whether the 

same belonged to him or to some other person and they had handed over the 

accused to police only on the basis of suspicion.  
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12. PW 3, Md. Mafizuddin stated that he does not know the accused person 

and the informant. He stated that he had seen the accused person today in 

connection with this case. He stated that on the date of alleged occurrence at 

about 6-6:30 AM in the morning he had came out of his house for his workplace 

with his tempo and near Borghat Centre he could see 4-5 people gathered and 

they were detaining a person amongst them and when he asked them what was 

the matter then he was informed by them that the accused person had been 

found in possession of a motor cycle and as the accused could not answer them 

properly, he was handed over to police.  

 

13. In his cross examination, he stated that he did not see the accused 

person in possession of the motor cycle and what was the exact incident he 

could not say as he had not come out of his tempo and he is also not sure as to 

whether the accused person is that person whom he had seen on the date of 

alleged incident. He further stated that he could not say whether the accused is 

involved in similar kinds of motor cycle theft cases. He stated that he had not 

met the police personnel on the date of alleged incident.  

 

14. PW 4, Md. Sahjahan Ali who appeared on receiving summon deposed 

before this Court that he knows the accused person standing in the dock. He 

stated that on the date of alleged incident in the morning time at about 6:30-7 

AM he had seen the accused person sitting over a bike near Borghat Center. He 

stated that it was raining on that day and there was mud scattered all over the 

body of the accused person. He stated that when the accused was asked about 

the said bike he could not answer them properly. Thereafter, they informed the 

matter to the VDP Secretary and when the VDP Secretary came, the accused 

could not answer him incoherently and he was talking like a mentally imbalanced 

person. Hence, they informed the matter to the police, and thereafter police 

came and seized the motor cycle along with the accused person and prepared 

the seizure list. He proved the seizure list as Ext. 2 wherein he put his signature 

as Ext. 2 (1).  

 

15. In his cross examination, he stated that he could not remember the date 

of alleged incident and he had seen the accused person for the first time on that 
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very day. He further stated that motor cycle was of TVS Company and its 

registered number could not remember by him as well as the model number. He 

stated that at the time of occurrence there were 1-2 shops had been opened and 

the accused person was sitting in a chair infront of a shop which was closed at 

that time and the bike was parked at a few metre distance from the accused 

person. He further stated that at the time of putting his signature in the Ext. 2 he 

had not gone through the contents of the seizure list and it was not read over to 

him. He added that after the police arrived they had handed over the accused 

person to police. He stated that it is not in his knowledge whether the accused 

person was involved in similar kinds of motor cycle theft cases.  

 

16. PW 5, SI Upen Sarma who is the I/O of this case appeared on receiving 

summon issued to him and stated that on 15.05.2015 he was working as the 2nd 

officer at Borghat OP. On that day a written ejahar was received by the I/C, 

Borghat OP from one Idrish Ali and the same was entered in the GDE vide No. 

363 dated 15.05.2015and he was entrusted to conduct the preliminary 

investigation of the case. During his investigation the I/O stated that he had 

observed all the procedure to be followed during investigation like preparation of 

the seizure list and conducting seizure of the motor cycle as well as arrested the 

accused person. He further stated that he recorded the statement of the accused 

person as well as the witnesses and on completion of the investigation he 

submitted charge sheet vide charge sheet No. 389/15 u/s 379/411 of IPC against 

the accused person, namely, Mubarak Hussain. He exhibited the charge sheet as 

Ext. 5 wherein he put his signature as Ext. 5 (1).  

 

17. In his cross examination, the I/O stated that on 15.05.2015 the GDE was 

made at 7 AM and he had visited the place of occurrence at 7:40 AM. He further 

stated that he had not submitted the extract copy of the GDE at the time of 

filling of the charge sheet. He stated that FIR was received on the same date at 4 

PM and he had recorded the statement of the accused person at 9:10 AM. He 

further stated that he had not submitted the copy of the statement of the 

accused person in this record but it is in the case diary. He stated that at the 

time of preparing of the Ext. 2 he had not mentioned the details of the engine 

number, chasis number or the type and model of the vehicle seized by the police. 
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He further stated that as it was not available at that time he had not mentioned 

about the same. He further stated that he had not furnished the accused copy of 

the seizure list. He denied the suggestion that he had not seized any vehicle from 

the possession of the accused person and that the accused is not related with 

this case.                      

 

18. Now, from a compared reading of the evidence of all the Pws as a whole, 

it reveals that the Pw-1 being the informant has not supported the prosecution 

case as he categorically stated in his evidence that he was not aware about the 

fact that his bike was stolen and he could come to know only after receiving the 

information from his brother. He stated that he was also not aware from whose 

possession the bike was recovered and only after receiving the information from 

the police he could come to know that the accused had stolen his bike. Hence, it 

is obvious that his evidence is based on hear say information and hence may not 

be relied on.  

 

19. From the evidence of PW-2 we found that the PW-2 Md. Safikul Islam 

stated that the accused person in the dock had not been seen by him before and 

that he is unable to say whether the accused is involved in similar kinds of 

incidents of motor cycle theft cases. He further stated that he could not say 

whether the motor cycle was found in possession of the accused person or 

whether the same belonged to him or to some other person. Hence, it seen that 

from the evidence of PW-2 also, the ingredients of the alleged offences could not 

be found established beyond doubt. 

 

We could also find that the PW-3 Md. Mafizuddin also did not state anything 

supporting the prosecution case as he stated that he did not see the accused 

person in possession of the motor cycle and what was the exact incident he 

could not say and that he is also not sure as to whether the accused person is 

that person whom he had seen on the date of alleged incident.  

 

PW-4 Md. Sahjahan Ali is another independent witness who stated that the motor 

cycle in question was of TVS Company but its registered number could not 

remembered by him as well as the model number. He further stated that at the 
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time of occurrence there were 1-2 shops had been opened and the accused 

person was sitting in a chair in front of a shop which was closed at that time and 

the bike was parked at a few metre distance from the accused person. From the 

evidence of the said witness, who was expected to be of vital importance to the 

prosecution case, nothing important evidence could be gathered as the said 

witness gave entirely new description of the motorcycle which did not tally at all 

with the description given by the Pw-1, i.e. the owner of the vehicle. Moreover, 

precision was expected from this witness because of the fact that the Pw-2 had 

also named the said witness as an eye witness in his evidence, but the witness 

failed to provide any aid to the prosecution case.  

 

20. Lastly, from the evidence of the I/O we find that the I.O. S.I. Upen Sarma 

himself has admitted that he had not submitted the extract copy of the GDE at 

the time of filling of the charge sheet and that although he had proceeded to the 

place of occurrence at about 7-7.40 a.m. and had recorded the statement of the 

accused persons at 9:10 AM but he had received the FIR on the same date at 4 

PM and that he had not submitted the copy of the statement of the accused 

person in this record but it is in the case diary. He further stated that at the time 

of preparing the Ext. 2 he had not mentioned the details of the engine number, 

chasis number or the type and model of the vehicle seized by the police and as 

an explanation to this he stated that as it was not available at that time he had 

not mentioned about the same. He further stated that he had not furnished the 

accused copy of the seizure list.     

      

21. Situated thus, it is found that the prosecution has failed to prove the guilt 

of the accused person beyond reasonable doubt under the alleged section. 

 

O     R     D     E     R 

 

22. Considering the discussions made above, it can be safely presumed that 

the prosecution has failed to bring home the guilt of the accused person, namely, 

Md. Mubarak Hussain under section- 379/411 of IPC beyond all reasonable 
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doubt. Hence, benefit of doubt goes to the accused person and he is acquitted of 

the said charges and set at liberty forthwith. 

 
23. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 

 
24. Judgment is prepared in separate sheets, delivered in open court in 

presence of both the parties. 

 

Given under my Hand and Seal of this Court on this the 20th day 

of April, 2017 

 

(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 

Sonitpur: Tezpur 
 

 

Dictated and corrected by me:- 
 
      
(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 
        Sonitpur: Tezpur 

 
 
 
Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution 

PW 1: Md. Idrish Ali  

PW 2: Md. Safikul Islam  

PW 3: Md. Mafizuddin 

PW 4: Md. Sahjahan Ali  

PW 5: SI Upen Sarma 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

Ext 1  : FIR 

Ext 2  : Seizure List  

Ext 3  : Endorsement Note  

Ext 4  : Sketch Map 

Ext. 5  : Charge-Sheet  

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

   

 

 

 

 

Judicial Magistrate First Class 
Sonitpur, Tezpur 

 


